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This brief is submitted to provide the Court with the views of the 

United States concerning the Superior Court’s dismissal of Plaintiff-
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Appellant Sharon Ben-Haim’s suit against seven Israeli officials, pursuant 

to the United States’ suggestion of immunity submitted to the Superior 

Court.  See 28 U.S.C. § 517 (“The Solicitor General, or any officer of the 

Department of Justice, may be sent by the Attorney General to any State or 

district in the United States to attend to the interests of the United States in 

a suit pending in a court of the United States, or in a court of a State, or to 

attend to any other interest of the United States.”).  The State Department 

determined that Ben-Haim’s claims challenge only actions that were taken 

by the defendants in their capacity as officials of the State of Israel and that 

the defendants are immune from this suit.  That determination is binding 

on the courts.  In the view of the United States, the Superior Court’s order 

of dismissal should be affirmed.  The United States expresses no position 

on the merits of Ben-Haim’s claims. 

STATEMENT OF THE ISSUE 

Whether the Superior Court correctly determined that the United 

States’ suggestion of immunity for the seven foreign-official defendants is 

controlling and required dismissal of Ben-Haim’s suit. 
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PROCEDURAL HISTORY 

Ben-Haim brought suit against the Rabbinical Courts Administration 

of the State of Israel and seven individual defendants:  six judges of Israel’s 

rabbinical courts and one employee of the Rabbinical Courts 

Administration, the courts’ administrative agency.  Pa1, Pa6-Pa11 (Compl. 

Apr. 13, 2015).  Ben-Haim’s complaint asserts claims of aiding and abetting 

kidnapping, defamation, and intentional infliction of emotional distress.  

Pa19-Pa28.  Those claims relate to an ongoing marital and custody dispute 

between Ben-Haim and his former wife, Oshrat, who resides in Israel with 

their minor daughter.  Pa11-Pa19.   

The defendants removed this action to federal district court under a 

provision of the Foreign Sovereign Immunities Act, a statute generally 

establishing the immunity from civil suit of foreign states and their 

agencies or instrumentalities and providing for limited exceptions to a 

foreign state’s immunity from suit.  28 U.S.C. § 1441(d); see id. §§ 1330, 

1602-1611; see also Pa166 (1T5-1T6) (noting removal).  The federal district 

court dismissed Ben-Haim’s claims against the Rabbinical Courts 
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Administration because the court concluded that that entity is a foreign 

state within the meaning of the Foreign Sovereign Immunities Act, see 28 

U.S.C. § 1603(a) and (b), and that Ben-Haim’s claims do not come within 

any statutory exception to foreign-state immunity.  Order, Ben-Haim v. Edri, 

No. 15-3877 (D.N.J. Oct. 1, 2015).  The federal district court then remanded 

the suit back to the New Jersey Superior Court because it determined that 

once the Rabbinical Courts Administration was removed from the case, the 

federal district court lacked subject matter jurisdiction over the suit.  Id. 

The United States filed a suggestion of immunity on behalf of the 

individual defendants in the Superior Court.  Pa147-Pa156.1  The United 

States’ suggestion of immunity informed the Superior Court that the 

Government of Israel had asked the State Department to recognize the 

immunity of the seven individual defendants to this suit.  Pa152.  After 

considering the matter, the State Department determined that the seven 

                                                 
1 Pages are missing from the United States’ suggestion of immunity 

in the copies of Ben-Haim’s brief and appendix served on the United States.  
For the Court’s convenience, we have reproduced the suggestion of 
immunity in an appendix to this brief. 
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individuals are officials of the State of Israel and that Ben-Haim’s suit 

challenges only acts those defendants took in their capacities as Israeli 

officials.  “[T]aking into account principles of immunity articulated by the 

Executive Branch in the exercise of its constitutional authority over foreign 

affairs and informed by customary international law,” the State 

Department determined that each of the seven individual defendants is 

“immun[e] from suit with respect to this action.”  Pa156.  The United 

States’ suggestion of immunity conveyed that determination to the 

Superior Court and informed that court that the Executive Branch’s 

immunity determination is binding as a matter of federal law.  Pa150-

Pa154.  The Superior Court determined that the Executive Branch’s 

suggestion of immunity is controlling in this litigation and dismissed Ben-

Haim’s suit.  Pa173-Pa174 (1T 20-1T22); see Pa162 (order of dismissal).  

Ben-Haim appeals from that decision.  Pa158-Pa159. 

STATEMENT OF FACTS 

This litigation arises out of a complicated marital and custody 

dispute between Ben-Haim, a New Jersey resident, and his former wife, 
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Oshrat, currently an Israeli resident.  The marital and custody disputes 

involve parallel proceedings in Israel and New Jersey. 

1.  In 2010, Ben-Haim, Oshrat, and their daughter visited Israel.  Pa11; 

FPA 741/11 Anonymous v. Anonymous, at 1-2 (2011) (Isr.).2  At the time, all 

three were New Jersey residents; Ben-Haim and Oshrat also are Israeli 

citizens.  Pa6-Pa7; FPA 741/11 Anonymous, at 1.  While in Israel, Oshrat 

initiated divorce proceedings against Ben-Haim in an Israeli rabbinical 

court and obtained a ne exeat order, which prevented Ben-Haim from 

leaving the country with their daughter.  Pa12.  After Oshrat agreed to the 

lifting of the ne exeat order against Ben-Haim, the Israeli rabbinical court 

                                                 
2 FPA 741/11 Anonymous v. Anonymous (2011) (Isr.) is a decision of the 

Supreme Court of Israel in Ben-Haim’s custody dispute with Oshrat.  Ben-
Haim relied on that decision in this Court, see Pb10, and in the Superior 
Court, see Pa12 (¶ 44), Pa14 (¶ 53), Pa15 (¶ 59).  This Court may take 
judicial notice of the judicial decisions of a foreign country.  N.J. R. Evid. 
201(a); 202(b).  We ask that the Court take judicial notice of the Israeli 
Supreme Court decision insofar as it is part of the factual and procedural 
background of this case, and insofar as it states Israeli law.  For the Court’s 
convenience, we have reproduced a copy of the decision in the appendix to 
this brief. 
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lifted the order, and Ben-Haim returned to New Jersey alone.  FPA 741/11 

Anonymous, at 2. 

Through counsel, Ben-Haim petitioned an Israeli family court under 

the Hague Convention on the Civil Aspects of International Child 

Abduction (Hague Convention), Oct. 24, 1980, T.I.A.S. No. 11670, S. Treaty 

Doc. No. 99-11, seeking an order directing his daughter’s return to New 

Jersey.  Pa12; FPA 741/11 Anonymous, at 2; see Abbott v. Abbott, 560 U.S. 1, 5 

(2010) (“The [Hague] Convention provides that a child abducted in 

violation of ‘rights of custody’ must be returned to the child’s country of 

habitual residence, unless certain exceptions apply.”).  The family court 

ruled in Ben-Haim’s favor, holding that Oshrat had illegally retained their 

daughter in Israel and directing Oshrat to return their daughter to New 

Jersey.  Pa14; FPA 741/11 Anonymous, at 2-3.  An intermediate appellate 

court denied review.  FPA 741/11 Anonymous, at 3.  Oshrat obtained review 

in the Supreme Court of Israel, which held that Oshrat had wrongfully 

retained her daughter within the meaning of the Israeli statute 

implementing the Hague Convention, but that an order of immediate 
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return was not required under the Convention because, the court 

determined, Ben-Haim had consented to Oshrat and their daughter’s stay 

in Israel as part of a negotiation to lift the rabbinical court’s ne exeat order 

preventing him from leaving the country.  Id. at 17; see Pa15. 

After the intermediate appellate court denied review, Ben-Haim 

initiated proceedings in the New Jersey Superior Court, Chancery Division 

Family Part.  Pa14.  The Superior Court stayed proceedings pending the 

decision of the Israeli Supreme Court.  Pa14-Pa15.  After the Israeli 

Supreme Court ruled, the Superior Court ordered Oshrat to return her 

daughter to New Jersey on pain of arrest.  Pa86.  When Oshrat failed to 

return the child, a New Jersey warrant was issued for her arrest, and the 

United States issued an Interpol Red Notice for Oshrat, relating to that 

charge.  Pa97, Pa99.  The Superior Court eventually granted Ben-Haim a 

default judgment of divorce from Oshrat and an order granting him 

temporary custody of their daughter.  Pa101-Pa104. 

Oshrat has not been able to obtain a divorce from Ben-Haim in the 

proceedings in Israel, however.  Under Israeli law, a Jew may obtain a 
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Jersey.  Id. at 3.  The rabbinical court thus issued a third order, which 

(1) declared Ben-Haim a criminal; (2) directed others not to do Ben-Haim 

any favor, and refrain from talking with him, praying with him, 

negotiating with him, or burying him; (3) ordered the publication of Ben-

Haim’s status in a local newspaper in New Jersey; and (4) directed that a 

copy of the court’s order be provided to Ben-Haim’s rabbi in New Jersey.  

Id. at 4-5.   

2.  The litigation on appeal to this Court relates to actions the 

individual defendants took in the marital and custody proceedings in Israel 

and in conveying the rabbinical court’s orders in New Jersey.  Ben-Haim’s 

complaint asserts three causes of action.  First, Ben-Haim contends that the 

foreign-official defendants aided and abetted kidnapping by continuing the 

legal proceedings in Israel, despite the Superior Court’s order that his 

daughter be returned to New Jersey (Pa19-Pa20); entering a ne exeat order 

preventing his daughter from leaving Israel until January 2017 (Pa20); and 

granting Oshrat custody over their daughter so that she could enroll their 

daughter in school (id.).  Second, Ben-Haim claims that the foreign officials 



11 

defamed him by entering the third sanctions order described above (Pa22); 

sending letters and using other media to publish defamatory statements 

(Pa22-Pa23); and conveying the rabbinical court’s order in person to Ben-

Haim’s rabbi in New Jersey (Pa23).  Third, Ben-Haim contends that the 

foreign-official defendants have intentionally inflicted emotional distress 

on him by issuing ne exeat orders and imposing sanctions on him in Israel 

(Pa24-Pa25); by harassing him in New Jersey pursuant to the third 

sanctions order (Pa25-Pa26); and by permitting Oshrat to continue to 

obtain relief in the rabbinical courts in Israel (Pa27). 

In response to Ben-Haim’s suit against the foreign officials, Israel sent  

diplomatic correspondence to the State Department, asking the State 

Department to recognize the immunity of the defendants from this suit.  

See Pa155 (Letter from Mary E. McLeod, Principal Deputy Legal Adviser, 

Department of State to Benjamin C. Mizer, Principal Deputy Attorney 

General, Civil Division, U.S. Department of Justice (Dec. 3, 2015) (McLeod 

Letter)) (describing diplomatic correspondence).  In that correspondence, 

“[t]he Government of Israel stated that the claims in this case relate to the 
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acts Defendants performed in their official capacities in the exercise of 

governmental authority.”  Id. at 1.   

In light of Israel’s request, the State Department invited Ben-Haim to 

submit to it any materials he believed to be relevant to the State 

Department’s immunity determination.  See Pa170 (1T13).  Ben-Haim 

submitted materials in response to that invitation.  Id.  After considering 

the matter, including Ben-Haim’s submissions, the State Department 

determined that Ben-Haim’s claims “expressly challeng[e] Defendants’ 

exercise of their official powers as employees of Israel’s rabbinical court 

system” and “as officials of the Government of Israel.”  Pa155-Pa156 

(McLeod Letter).  Under “these circumstances, taking into account 

principles of immunity articulated by the Executive Branch in the exercise 

of its constitutional authority over foreign affairs and informed by 

customary international law, and considering the overall impact of this 

matter on the foreign policy of the United States,” the Department of State 

determined that the foreign-official defendants are immune from Ben-

Haim’s suit.  Pa156 (McLeod Letter). 
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The United States’ suggestion of immunity conveyed the State 

Department’s determination to the Superior Court, Pa147-Pa154, which, 

after a hearing, Pa163-Pa175 (1T1-1T24), dismissed Ben-Haim’s suit in light 

of the suggestion of immunity, Pa162. 

STANDARD OF REVIEW 

Whether the Executive Branch’s suggestion of immunity required 

dismissal of Ben-Haim’s suit is a question of law this Court reviews de novo.  

See, e.g., Forrestall v. Forrestall, 389 N.J. Super. 1, 4 (App. Div. 2006). 

SUMMARY OF ARGUMENT 

I. Pursuant to the foreign-relations powers assigned to it by the 

United States Constitution, the Executive Branch historically defined the 

principles governing a foreign state’s immunity from suit.  For many years, 

if the State Department determined that a foreign state was immune from 

suit and filed a suggestion of immunity in the litigation, under Supreme 

Court precedent, the court was required to surrender its jurisdiction.  In 

1976, Congress codified the principles of foreign-state immunity and 

transferred responsibility for making such immunity determinations from 
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the Executive Branch to the courts.  The Supreme Court has held, however, 

that Congress left in place the Executive Branch’s authoritative role in 

determining a foreign official’s immunity from suit. 

In this case, after considering the Government of Israel’s request that 

the State Department recognize the immunity of the defendants from this 

suit and considering documents submitted by Ben-Haim, the State 

Department determined that Ben-Haim’s suit challenges only the 

individual defendants’ official acts and that the defendants are immune 

from the suit.  The United States filed a suggestion of immunity informing 

the Superior Court of the Executive Branch’s determination.  The Superior 

Court dismissed Ben-Haim’s suit pursuant to the suggestion of immunity.  

Under the controlling Supreme Court precedent, the Superior Court’s 

dismissal order was required.  This Court should therefore affirm. 

II.  Ben-Haim’s contrary arguments lack merit.  Ben-Haim’s principal 

argument on appeal is that the Superior Court erred in deferring absolutely 

to the Executive Branch’s suggestion of immunity.  He contends that, while 

the State Department’s determinations of status-based foreign-official 
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immunity (such as the immunity of incumbent heads of state) are binding, 

immunity determinations that turn on a foreign official’s conduct are 

entitled only to deference.  But that distinction has no basis in the Supreme 

Court precedent recognizing the Executive Branch’s controlling role in 

determining foreign-official immunity.  And the Executive Branch’s 

authority to make both status- and conduct-based foreign-official 

immunity determinations is grounded in the Executive Branch’s 

constitutional authority to conduct the Nation’s foreign relations. 

Ben-Haim further argues that courts need not defer to the Executive 

Branch’s foreign-official immunity determinations in suits alleging 

violations of jus cogens norms, i.e., peremptory rules of international law, 

such as the prohibition against genocide and slavery.  Even assuming that 

foreign officials could not be immune from suits alleging violations of jus 

cogens norms, Ben-Haim makes no attempt to show that the claims he 

asserts are such norms, and there is no basis for such a contention.  More 

fundamentally, Ben-Haim’s argument is inconsistent with the rule, 
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accepted by the Supreme Court, that the foreign-official immunity 

principles accepted by the Executive Branch are controlling.   

Ben-Haim next argues that the defendants’ alleged acts are not 

official, and so not entitled to immunity, because they were taken on behalf 

of a religious tribunal and not on behalf of the State of Israel.  But that 

characterization is directly at odds with the State Department’s 

determination that the rabbinical courts are courts of the State of Israel and 

that the conduct Ben-Haim challenges is official in nature.  Ben-Haim 

further contends that the State Department’s suggestion of immunity is 

inconsistent with an opinion of the Attorney General of Israel, which, Ben-

Haim contends, determined that the defendants’ acts were not official.  But 

Ben-Haim mischaracterizes the Israeli Attorney General’s opinion.  

Moreover, the Government of Israel sent the State Department diplomatic 

correspondence formally expressing its view that the defendants’ acts were 

official in nature.  After considering the matter, the State Department 

accepted that determination.  Finally, Ben-Haim’s claims that the State 

Department did not consider the Israeli Attorney General’s opinion and 
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that Ben-Haim was given no opportunity to respond to the State 

Department’s suggestion of immunity are belied by the record. 

ARGUMENT 

I. UNDER CONTROLLING SUPREME COURT PRECEDENT, THE SUPERIOR 

COURT PROPERLY DISMISSED BEN-HAIM’S SUIT PURSUANT TO THE 

UNITED STATES’ SUGGESTION OF IMMUNITY 

A.  The United States Constitution allocates the Nation’s foreign-

relations power to the federal government.  See Medellín v. Texas, 552 U.S. 

491, 511 (2008).  “Congress holds express authority to regulate public and 

private dealings with other nations in its war and foreign commerce 

powers.”  American Ins. Ass'n v. Garamendi, 539 U.S. 396, 414 (2003).  And 

“[a]lthough the source of the President’s power to act in foreign affairs 

does not enjoy any textual detail, the historical gloss on the ‘executive 

Power’ vested in Article II of the Constitution has recognized the 

President’s ‘vast share of responsibility for the conduct of our foreign 

relations.’”  Id. (quoting Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 

579, 610-11 (1952) (Frankfurter, J., concurring)).  As an exercise of its 

foreign-relations powers, the Executive Branch has, historically, defined the 
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principles governing a foreign state’s immunity from suit in the United 

States, taking into account international law and the foreign-relations 

interests of the United States. 

International law is composed, in part, of rules and principles 

governing the conduct of nation states.  Restatement (Third) of the Foreign 

Relations Law of the United States, § 101 (1987) (Restatement).  Although 

international law may take the form of a treaty or other formal agreement, 

it also consists of the “law of nations” or “customary international law,” 

i.e., uncodified rules and principles that “result[] from a general and 

consistent practice of states followed by them from a sense of legal 

obligation.”  Restatement § 102(2).   

For centuries, principles of customary international law have 

specified the circumstances under which a state may be sued in the courts 

of another state.  See, e.g., The Schooner Exchange v. McFaddon, 11 U.S. (7 

Cranch) 116 (1812) (recognizing the immunity of a French warship from 

suit in rem under then-prevailing customary international-law norms).  The 

United States’ failure to respect the customary international-law limitations 
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on suits against another state could have serious implications for the 

Nation’s foreign relations.  See, e.g., Sosa v. Alvarez-Machain, 542 U.S. 692, 

715 (2004) (discussing category of law of nations “admitting of a judicial 

remedy and at the same time threatening serious consequences in 

international affairs”); Persinger v. Islamic Republic of Iran, 729 F.2d 835, 840-

41 (D.C. Cir. 1984) (discussing possible foreign policy consequences of 

overly expansive interpretations of customary international law governing 

foreign-state immunity).  Suits against foreign states therefore directly 

implicate the federal government’s exercise of the Nation’s foreign-

relations powers.  See Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480, 

493 (1983) (“Actions against foreign sovereigns in our courts raise sensitive 

issues concerning the foreign relations of the United States, and the 

primacy of federal concerns is evident.”).  Suits against foreign officials 

raise the same concerns.  See, e.g., Underhill v. Hernandez, 65 F. 577, 579 (2d 

Cir. 1895) (“[T]he acts of the official representatives of the state are those of 

the state itself, when exercised within the scope of their delegated 

powers.”).   
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In light of the consequences that suits against foreign states have on 

the exercise of core constitutional powers vested in the federal political 

branches, courts look to the Executive Branch and Congress for the 

principles of immunity governing suits against foreign states and foreign 

officials.  Before 1976, courts followed the Executive Branch’s foreign-

sovereign immunity determinations.  Under the framework adopted by the 

Supreme Court, if a foreign state was sued and wished to assert immunity, 

“the diplomatic representative of the sovereign could request a ‘suggestion 

of immunity’ from the State Department.”  Samantar v. Yousuf, 560 U.S. 305, 

311 (2010).  If the State Department determined that the foreign state was 

immune from suit under the principles accepted by the Executive Branch, 

the United States would file a suggestion of immunity and “the district 

court surrendered its jurisdiction.”  Id.  The Executive Branch’s immunity 

determination was, the Supreme Court explained, a “rule of substantive 

law governing the exercise of the jurisdiction of the courts.”  Republic of 

Mexico v. Hoffman, 324 U.S. 30, 36 (1945).  Thus, it was “not for the courts to 

deny an immunity which our government has seen fit to allow, or to allow 
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an immunity on new grounds which the government has not seen fit to 

recognize.”  Id. at 35.  “Although cases involving individual foreign 

officials as defendants were rare,” the courts followed the same procedure 

“when a foreign official asserted immunity.”  Samantar, 560 U.S. at 312. 

In 1976, Congress enacted the Foreign Sovereign Immunities Act of 

1976, 28 U.S.C. §§ 1330, 1441(d), 1602-1611, which codified the principles 

governing foreign-state immunity, and transferred “primary responsibility 

for deciding ‘claims of foreign states to immunity’ from the State 

Department to the courts.”  Samantar, 560 U.S. at 313 (quoting 28 U.S.C. 

§ 1602).  That statute did not, however, codify principles governing the 

immunity of foreign officials from suit.  See id. at 325.  Instead, Congress 

left in place the framework under which courts defer to suggestions of 

immunity filed by the United States, pursuant to the State Department’s 

determination of a foreign official’s immunity from suit.  See id. at 323 

(“We have been given no reason to believe that Congress saw as a problem, 

or wanted to eliminate, the State Department’s role in determinations 

regarding individual official immunity.”). 
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B.  In this case, the State of Israel sent diplomatic correspondence to 

the State Department, providing its view that Ben-Haim’s claims relate to 

acts the individual defendants took in their capacities as governmental 

officials, and asking the State Department to recognize the immunity of the 

defendants from this suit.  Pa155 (McLeod Letter).  The State Department 

agreed that Ben-Haim’s claims challenge the defendants’ exercise of their 

powers as officials of the Government of Israel.  Pa155-Pa156 (McLeod 

Letter).  And, taking into account principles of immunity recognized by the 

Executive Branch and informed by customary international law, the State 

Department determined that the defendants are immune from Ben-Haim’s 

suit.  Pa156 (McLeod Letter).  The United States conveyed that 

determination to the Superior Court in a suggestion of immunity.  Pa147.  

The Superior Court accepted the immunity determination and dismissed 

Ben-Haim’s suit.  Pa162. 

The Superior Court’s order of dismissal was required by the 

applicable Supreme Court precedent and should be affirmed.  See 

Samantar, 560 U.S. at 323; see also Hoffman, 324 U.S. at 35 (“It is  *  *  *  not 
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for the courts to deny an immunity which our government has seen fit to 

allow.”). 

II. BEN-HAIM’S ARGUMENTS TO THE CONTRARY LACK MERIT 

On appeal, Ben-Haim contends that the Superior Court erred in 

concluding that the United States’ suggestion of immunity required 

dismissal of his suit against the Israeli official defendants, because the 

Executive Branch’s determinations are not controlling if they involve 

conduct-based immunity or implicate peremptory jus cogens norms.  Ben-

Haim further argues that the State Department’s immunity determination 

was mistaken and failed to take into account an opinion of the Attorney 

General of Israel, and that he was not permitted to respond to the 

suggestion of immunity.  None of those arguments have merit. 

A.  1.  Ben-Haim’s central argument on appeal is that the Superior 

Court erred in giving controlling effect to the Executive Branch’s 

suggestion of immunity because, according to Ben-Haim, only the State 

Department’s status-based immunity determinations are binding, but the 
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State Department did not determine that the defendants are entitled to 

immunity by virtue of their status.  Pb15-Pb19.  That argument is mistaken. 

Generally speaking, the immunity enjoyed by an official of a foreign 

state is either status-based or conduct-based.  Under customary 

international-law principles accepted by the Executive Branch, certain high 

officials such as heads of state enjoy immunity from suit by virtue of their 

status as incumbent office holders, and that immunity extends to all suits 

brought during such officials’ time in office, regardless of whether the 

actions on which the suit is based are official or private.  See 1 Oppenheim’s 

International Law 1038 (Robert Jennings & Arthur Watts eds., 9th ed. 1996).  

By contrast, the immunity of former high officials, as well as lower-level 

current and former officials, depends on the conduct at issue and generally 

applies only to acts taken in an official capacity.  See id. at 1043-44. 

Relying on the decision of the United States Court of Appeals for the 

Fourth Circuit on remand from the Supreme Court in Samantar, Ben-Haim 

argues that the State Department’s conduct-based immunity 

determinations are not binding.  Pb17 (discussing Yousuf v. Samantar, 699 
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F.3d 763 (4th Cir. 2012)).  The Fourth Circuit stated that while the Executive 

Branch’s authority to determine status-based immunity is based on the 

President’s constitutional power to recognize foreign sovereigns, “there is 

no equivalent constitutional basis suggesting that the views of the 

Executive Branch control questions of [conduct-based] foreign official 

immunity.”  Yousuf, 699 F.3d at 773; see Pb17-Pb19 (adopting that view); 

see also generally Zivotofsky v. Kerry, 135 S. Ct. 2076 (2015) (discussing the 

recognition power).  But that understanding—which no other court of 

appeals has adopted—is incorrect.   

As an initial matter, the Supreme Court in Samantar did not 

distinguish between conduct-based and status-based immunities in 

discussing the deference traditionally accorded to the Executive Branch.  

Rather, in endorsing the framework under which courts looked to the 

Executive Branch’s immunity determinations, the Samantar Court 

recognized that the same approach applied in cases involving the conduct-

based immunity of foreign officials.  560 U.S. at 311-12.  Indeed, the two 

cases cited by the Supreme Court involving foreign officials—Heaney v. 
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Government of Spain, 445 F.2d 501 (2d Cir. 1971), and Waltier v. Thomson, 189 

F. Supp. 319 (S.D.N.Y. 1960)—both involved consular officials who were 

entitled only to conduct-based immunity for acts carried out in their official 

capacity.4  And in reasoning that Congress did not intend to modify the 

historical practice regarding individual foreign officials, the Supreme Court 

cited Greenspan v. Crosbie, No. 74 Civ. 4734, 1976 WL 841 (S.D.N.Y., Nov. 23, 

1976), in which the district court deferred to the State Department’s 

recognition of conduct-based immunity of individual foreign officials.  See 

Samantar, 560 U.S. at 321-22. 

                                                 
4 The conduct-based immunity of consular officials is now governed 

by the Vienna Convention on Consular Relations and Optional Protocol on 
Disputes, Apr. 24, 1963, 21 U.S.T. 77, 596 U.N.T.S. 261.  But that convention 
did not apply to the Waltier case, which predated the convention.  Waltier 
instead applied the immunity principles previously articulated by the 
Executive Branch.  See Waltier, 189 F. Supp. at 320, 321; see also Samantar, 
560 U.S. at 311-12 (explaining that when the United States filed no 
suggestion of immunity, a court could itself determine whether the 
requisites for immunity existed under the established policy of the State 
Department).  Similarly, the Heaney Court assumed that the convention did 
not apply to the conduct at issue, which predated the convention’s entry 
into force, and held that the defendant was immune from suit under 
principles accepted by the Executive Branch.  445 F.2d at 505-06. 
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Moreover, Supreme Court decisions predating the enactment of the 

Foreign Sovereign Immunity Act establish that the Executive Branch’s 

authority to make foreign-sovereign immunity determinations, and the 

court’s obligation to defer to such determinations, stem generally from the 

President’s constitutional responsibility over foreign relations and not just 

from the more specific recognition power, as the Fourth Circuit proposed.  

See, e.g., National City Bank v. Republic of China, 348 U.S. 356, 360 (1955) (“As 

the responsible agency for the conduct of foreign affairs, the State 

Department is the normal means of suggesting to the courts that a 

sovereign be granted immunity from a particular suit.”); Hoffman, 324 U.S. 

at 34 (Jurisdiction over suits against a foreign sovereign “will be 

surrendered on recognition, allowance and certification of the asserted 

immunity by the political branch of the government charged with the 

conduct of foreign affairs when its certificate to that effect is presented to 

the court by the Attorney General.”); Ex parte Republic of Peru, 318 U.S. 578, 

589 (1943) (The State Department’s immunity determination “must be 

accepted by the courts as a conclusive determination by the political arm of 
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the Government that the continued [litigation] interferes with the proper 

conduct of our foreign relations.”). 

The Executive Branch’s authority to make foreign-official immunity 

determinations similarly is grounded in its power to conduct foreign 

relations.  While the scope of foreign-state and foreign-official immunity is 

not invariably coextensive, see Samantar, 560 U.S. at 321, one basis for 

recognizing the immunity of current and former foreign officials is that 

“the acts of the official representatives of the state are those of the state 

itself, when exercised within the scope of their delegated powers.” 

Underhill, 65 F. at 579.  As a result, suits against foreign officials—whether 

they are heads of state or lower-level officials—implicate much the same 

considerations of comity and respect for other nations’ sovereignty as do 

suits against foreign states.  See id.; see also Heaney, 445 F.2d at 503. 

Because the Executive Branch’s conduct-based foreign-official 

immunity determinations are supported by the Executive’s constitutional 

authority over foreign relations, deference by the federal courts to such 

determinations is required as a matter of separation of powers.  See Rich v. 
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Naviera Vacuba S.A., 295 F.2d 24, 26 (4th Cir. 1961) (holding that a 

suggestion of immunity “should be accepted by the court without further 

inquiry” because “the doctrine of the separation of powers under our 

Constitution requires [the court] to assume that all pertinent considerations 

have been taken into account”); Spacil v. Crowe, 489 F.2d 614, 619 (5th Cir. 

1974) (“When the executive branch has determined that” a foreign 

sovereign is immune from suit, “[s]eparation-of-powers principles impel a 

reluctance in the judiciary to interfere with or embarrass the Executive in 

its constitutional role as the nation’s primary organ of international 

policy.”).  Similarly, the Supremacy Clause of the Constitution and 

principles of federalism require state courts to defer to the federal 

Executive Branch’s foreign-official immunity determinations.  See 

Garamendi, 539 U.S. at 413 (“[A]t some point an exercise of state power that 

touches on foreign relations must yield to the National Government’s 

policy, given the concern for uniformity in this country’s dealings with 

foreign nations that animated the Constitution’s allocation of the foreign 
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relations power to the National Government in the first place.”) (quotation 

marks omitted).   

Thus, it continues to be the Executive Branch’s role to determine a 

foreign official’s immunity from suit.  Ben-Haim is mistaken in arguing 

that the Executive Branch’s determinations of conduct-based immunity are 

not entitled to controlling weight. 

2.  Ben-Haim further argues (Pb17-Pb20) that the Executive Branch’s 

foreign-official immunity determinations are not binding in suits in which 

the foreign official is alleged to have violated jus cogens norms, i.e., rules of 

international law that are “peremptory, permitting no derogation.”  

Restatement § 102, cmt. k.  Ben-Haim again relies on the Fourth Circuit’s 

Yousuf decision for that proposition.  After concluding that the Executive 

Branch’s determination was not binding, the Fourth Circuit adopted the 

categorical rule that foreign officials cannot enjoy immunity for alleged 

violations of jus cogens norms because a state cannot officially authorize a 

violation of such a norm.  Yousuf, 699 F.3d at 773-77.  Ben-Haim’s argument 

is incorrect for two reasons. 
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First, even if it were correct that a foreign official could not be 

immune from suit for an alleged violation of a jus cogens norm, Ben-Haim 

makes no attempt to show that the claims he asserts— aiding and abetting 

kidnapping, defamation, and intentional infliction of emotional distress—

allege violations of jus cogens norms, nor is there any basis for such a 

contention.  Jus cogens is “an elite subset of the norms recognized as 

customary international law.”  Siderman de Blake v. Republic of Argentina, 965 

F.2d 699, 715 (9th Cir. 1992).  Customary international law generally is 

based on state practice and consent:  “A state that persistently objects to a 

norm of customary international law that other states accept is not bound 

by that norm.”  Id.  Jus cogens norms, by contrast, are binding on all states, 

regardless of their consent. Id. at 715-16.  There are, however, only a very 

small number of norms that have been recognized by members of the 

international community as having the status of jus cogens, and there is not 

complete agreement even about which norms qualify.  See Restatement 

§ 102, reporters’ n. 6 (“Although the concept of jus cogens is now accepted, 

its content is not agreed.”).  In any event, the norms on which Ben-Haim 
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relies—prohibitions against aiding and abetting kidnapping, defamation, 

and intentional infliction of emotional distress—are not among the few 

norms considered by the international community as having jus cogens 

status.  See, e.g., Restatement § 702 & reporters’ n. 11 (describing as jus 

cogens violations:  genocide; slavery or slave trade; murder or causing the 

disappearance of individuals; torture or other cruel, inhuman, or 

degrading treatment or punishment; prolonged arbitrary detention; and 

systematic racial discrimination); see also, e.g., Taveras v. Taveraz, 477 F.3d 

767, 782 (6th Cir. 2007) (holding that “parental child abduction” does not 

violate a jus cogens norm of customary international law). 

Second, and fundamentally, the Fourth Circuit’s per se rule of non-

immunity is inconsistent with the basic principle that Executive Branch 

immunity determinations establish “substantive law governing the exercise 

of the jurisdiction of the courts.”  Hoffman, 324 U.S. at 36.  The Executive 

Branch has not recognized the categorical rule adopted by the Fourth 

Circuit.  In multiple cases, both before and after the Supreme Court’s 

decision in Samantar, the Executive Branch has suggested immunity for 
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foreign officials who were alleged to have committed acts that may 

constitute jus cogens violations.5  The courts deferred to the Executive 

Branch’s suggestions of immunity in those cases.6  Accordingly, the 

Executive Branch’s suggestion of immunity is controlling in this suit, 

regardless of whether Ben-Haim alleged jus cogens violations.7 

                                                 
5 See, e.g., U.S. Amicus Br. at 19-25, Matar v. Dichter, No. 07-2579-cv 

(2d Cir. Dec. 19, 2007); U.S. Amicus Br. at 23-34, Ye v. Zemin, No. 03-3989 
(7th Cir. Mar. 5, 2004); see also, e.g., Statement of Interest & Suggestion of 
Immunity at 7-11, Rosenberg v. Lashkar-e-Taiba, No. 1:10-cv-5381 (E.D.N.Y. 
Dec. 17, 2012); Suggestion of Immunity at 6, Doe v. De León, No. 3:11-cv-
01433 (D. Conn. Sept. 7, 2012); Statement of Interest & Suggestion of 
Immunity at 5-8, Giraldo v. Drummond Co., No. 1:10-mc-00764 (D.D.C. Mar. 
31, 2011). 

6 See Matar v. Dichter, 563 F.3d 9, 14-15 (2d Cir. 2009); Ye v. Zemin, 383 
F.3d 620, 626-27 (7th Cir. 2004);  Rosenberg v. Pasha, 577 F. App’x 22, 23- 24 
(2d Cir. 2014); Doe v. De León, 555 F. App’x 84, 85 (2d Cir. 2014); Giraldo v. 
Drummond Co., 493 F. App’x 106, 107 (D.C. Cir. 2012) (per curiam). 

7 In Yousuf, while the Executive Branch declined to recognize the 
defendant’s immunity from suit, it expressly asked the Fourth Circuit not 
to address the plaintiffs’ argument that a foreign official cannot be immune 
from a suit involving an alleged violation of a jus cogens norm because 
considering that argument was unnecessary to resolve the appeal.  U.S. 
Amicus Br., Yousuf, supra, No. 11-1479, at 19 n.3 (Oct. 24, 2011).  For that 
additional reason, the Fourth Circuit erred in adopting its per-se rule. 
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B.  Ben-Haim’s remaining claims are meritless.   

1.  Ben-Haim argues that the defendants’ alleged acts are not official 

and so cannot be entitled to foreign-official immunity.  He contends (Pb20-

Pb23, Pb25) that the defendants’ acts were taken on behalf of a religious 

tribunal and not on behalf of the State of Israel.  But the State Department 

considered and rejected that very argument:  “Although Plaintiff asserts 

that the rabbinical courts are religious, rather than judicial, institutions, the 

orders he complains of were issued by courts of the State of Israel.”  Pa156 

(McLeod Letter) (citation omitted); see also Pa155-Pa156 (“By expressly 

challenging Defendants’ exercise of their official powers as employees of 

Israel’s rabbinical court system, [Ben-Haim’s] claims challenge Defendants’ 

exercise of their official powers as officials of the Government of Israel.”) 

(McLeod Letter).  In light of the controlling nature of the Executive 

Branch’s immunity determination, there is no basis for Ben-Haim to 

second-guess the State Department’s evaluation of the nature of the 

defendants’ acts. 
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2.  Ben-Haim contends that the State Department’s determination is 

mistaken and fails to take into account an opinion filed by the Attorney 

General of Israel in the Supreme Court of Israel in the litigation between 

Oshrat and Ben-Haim stemming from the rabbinical courts.  See p. 9, n.3, 

supra.  As Ben-Haim characterizes it, the Israeli Attorney General’s opinion 

concludes that the defendants “lacked the authority to take the actions that 

[they] did against [Ben-Haim].”  Pb22-Pb23.  Those acts were therefore 

“outside of the law” (Pb23) he contends, and so could not qualify as 

“official acts” for which defendants could be immune (id.).  There are two 

problems with that contention.   

First, Ben-Haim mischaracterizes the Israeli Attorney General’s 

opinion.  That opinion does say that the rabbinical courts lack the authority 

to require sanctions not authorized by statute.  Israeli AG Op. ¶ 31.  But the 

opinion expressly considered Ben-Haim’s argument “that the decision of 

the Rabbinical Court was granted ultra vires.”  Id. ¶ 14.  And it concluded 

that, while the rabbinical court could not require extra-statutory sanctions, 

“it may provide a non-obligating opinion of Jewish law as for the manner 
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in which [Ben-Haim] should be treated, in light of his refusal to divorce his 

wife despite the ruling of the Rabbinical Court obliging him to do so.”  Id. 

¶ 7.  And that is how the opinion characterized the third sanctions order, 

which is the basis of Ben-Haim’s current suit.  See id. ¶ 33 (“Under these 

circumstances, the official decision of the rabbinical court dated July 31st 

2012 must be viewed as a non-binding opinion of the court as to how [Ben-

Haim] should be treated in light of [his] refusal to grant his wife a divorce, 

despite the ruling of the rabbinical court requiring him to do so.”).  Thus, 

the Israeli Attorney General’s opinion on which Ben-Haim relies recognizes 

the third sanctions order as a valid (though non-binding) order of the 

rabbinical court. 

More importantly, the Government of Israel formally communicated 

to the State Department its official view “that the claims in this case relate 

to the acts Defendants performed in their official capacities in the exercise 

of governmental authority.”  Pa155 (McLeod Letter).  And, after 

considering the matter, the State Department accepted that determination.  
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Pa156. (McLeod Letter).  Again, Ben-Haim has no basis to second-guess the 

State Department’s evaluation of the official status of the defendants’ acts.8 

3.  Finally, Ben-Haim argues (Pb26) that he was not given the 

opportunity to present his views to the State Department, that the 

Executive Branch did not take into account the Israeli Attorney General’s 

opinion, and that he was not given an opportunity to respond to the 

suggestion of immunity.  Those assertions, however, are incorrect.  As was 

made clear at the hearing in the Superior Court, Ben-Haim submitted 

materials he believed relevant to the immunity determination to the State 

Department—at the State Department’s own invitation.  Pa170 (1T13).  

After the United States filed the suggestion of immunity, the Superior 

Court continued the hearing to give Ben-Haim an opportunity to respond.  

Pa197(2T7-2T8).  And after Ben-Haim subsequently raised the Israeli 

Attorney General’s opinion, the State Department reviewed the document 

                                                 
8 For the foregoing reasons, this case presents no occasion to consider 

the application of foreign official immunity principles where an official has 
acted ultra vires under municipal law. 
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and concluded that it did not alter the State Department’s determination 

concerning the defendants’ immunity from this suit.  Pa170(1T14). 

CONCLUSION 

For the foregoing reasons, the Court should affirm the Superior 

Court’s dismissal order. 
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SHARON BEN-HAIM and OFIR BEN- ) 
HAIM,      ) 
      ) 
   Plaintiffs  )  
      ) Superior Court of New Jersey, 
      )  Bergen County 
    v.  ) 
      ) Docket No. L-003502-15 
DANIEL EDRI, DAVID BAR SHILTON,  )  CIVIL ACTION 
EYAL YOSEF, ZION BOARON, ELIEZER)  
IGRA, ZION ELGRABLI, and SAMUEL ) 
GAMLIEL,     ) 
      ) 
   Defendants.  ) 
 

SUGGESTION OF IMMUNITY BY THE UNITED STATES 
 

INTRODUCTION 
 

 The United States respectfully submits this Suggestion of Immunity to inform the Court 

of its determination regarding the immunity of the seven individual defendants named in this 

action (hereinafter “defendants”).1  This case implicates principles of foreign official immunity, 

and the United States has strong interests in ensuring the correct application of those principles 

as accepted by the Executive Branch.  The Department of State has made the determination, to 

which the court must defer, that defendants enjoy immunity.  In arriving at this determination, 

the United States emphasizes that it expresses no view on the merits of plaintiffs’ claims. 

BACKGROUND 
 

 On April 13, 2015, plaintiffs, Sharon Ben-Haim and Ofir Ben-Haim (hereinafter 

“plaintiffs”), brought an action in this Court against the “Rabbinical Religious Courts 

Administration of Israel” (hereinafter “the rabbinical courts”), six judges on Israel’s rabbinical 

                                                 
1 This filing is submitted pursuant to 28 U.S.C. § 517, which provides that “any officer of the Department of 
Justice[] may be sent by the Attorney General to any State or district in the United States to attend to the interests of 
the United States in a suit pending in a court of the United States, or in a court of a State, or to attend to any other 
interest of the United States.” 
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courts, and an employee of the rabbinical courts, for aiding and abetting kidnapping, defamation, 

and intentional infliction of emotional distress.2  On June 9, 2015, defendants removed the case 

to the U.S. District Court for the District of New Jersey on the basis of 28 U.S.C. § 1441(d), 

which provides for removal of “[a]ny civil action brought in a State court against a foreign 

state.”3  On June 29, 2015, plaintiffs filed a motion to remand the case to state court, and on 

October 1, 2015, the district court granted plaintiffs’ motion.  In its remand order, the district 

court found that the rabbinical courts are an organ of a foreign state entitled to immunity under 

the Foreign Sovereign Immunities Act (“FSIA”) and, therefore, dismissed plaintiffs’ claims 

against them.  Because the foreign state status of the rabbinical courts was the district court’s 

sole basis for jurisdiction under 28 U.S.C. § 1441(d) and § 1330, the district court found it lacked 

jurisdiction over the remaining claims and remanded the case to this Court. 

 As this Court is aware, the claims in this case arise in the context of the marital and 

custody disputes between plaintiff Sharon Ben-Haim (hereinafter “Plaintiff”) and his estranged 

wife being litigated in New Jersey and Israel.  Plaintiff alleges that in 2010, his wife, Oshrat, 

deceived him into traveling, together with their daughter, Ofir, from New Jersey to Israel, where 

Oshrat subsequently initiated divorce proceedings and allegedly “committed parental abduction 

by detaining Ofir in Israel.”  Compl. ¶¶ 3-4.  Thereafter, Plaintiff avers that he initiated divorce 

and custody proceedings in New Jersey, id. ¶ 4, and ultimately obtained a state court order on 
                                                 
2 Both Plaintiff and the U.S. District Court for the District of New Jersey appear to treat the rabbinical courts and the 
Rabbinical Courts Administration (“RCA”), the administrative body that oversees the rabbinical courts, as one and 
the same.  Compare Complaint caption (naming the “The Rabbinical Religious Courts Administration of Israel”), 
with Compl. ¶¶ 24-25, identifying the defendants as “the Rabbinical Religious Courts of Israel”; see also Remand 
Order, Ben-Haim v. Edri, No. 15-cv-3877, ¶ 8 (D.N.J. Oct. 1, 2015) (ECF No. 31) (analyzing whether the 
“Rabbinical Courts” constitute a body of a foreign state for purposes of the removal statute, despite Plaintiff naming 
the RCA); Report and Recommendation, No. 15-cv-3877 at 10-14 (Aug. 27, 2015) (ECF No. 19) (same).  For 
purposes of this filing, the government uses the term “rabbinical courts” to refer to both the rabbinical courts 
themselves and the RCA. 
 
3 For purposes of the removal statute, a foreign state “includes a political subdivision of a foreign state or an agency 
or instrumentality of a foreign state.”  28 U.S.C. § 1603(a). 
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January 7, 2013, entering judgment in his favor on his divorce complaint and granting him 

custody of Ofir, id. ¶ 75, Exhibit 11.  Plaintiff also alleges that Oshrat was charged in New Jersey 

with criminal abduction and contempt for violating court orders instructing her to return Ofir to 

her father in New Jersey.  Id. ¶ 80. 

 Of the remaining defendants, six are rabbinical judges involved in adjudicating Plaintiff’s 

marital and child custody disputes in Israel’s courts, and the seventh, Samuel Gamliel, works in 

the Agunot Division of the rabbinical courts.  Plaintiff’s first claim is that defendants have aided 

in his daughter’s kidnapping by:  failing to terminate any of the proceedings in front of the 

rabbinical courts, see id. ¶ 82; issuing a ne exeat warrant4 preventing Ofir from leaving Israel 

until 2017, see id. ¶ 83; and granting Oshrat custody of Ofir and allowing Oshrat to enroll Ofir in 

school in Israel, see id. ¶ 84.  Plaintiff’s second claim is that defendants have defamed him by 

issuing and attempting to implement a “Ruling–Warrant” that sanctions Plaintiff for failing to 

comply with an order issued by the Regional Rabbinical Court of Haifa to grant his wife a 

divorce, thereby making her “aguna”; Plaintiff alleges that the Ruling-Warrant refers to him as a 

“criminal.”  Id. ¶¶ 97-99, Ex. 12.  In addition to the Ruling-Warrant, Plaintiff alleges that Mr. 

Gamliel made defamatory statements about Plaintiff when Mr. Gamliel, “on behalf of” the 

rabbinical courts, met with Plaintiff’s rabbi.  Compl. ¶¶ 31, 102.  Plaintiff’s third claim, of 

intentional infliction of emotional distress, is based largely on the allegations in his first two 

claims and, in particular, his resultant inability to have a relationship with his daughter.  Id.       

¶¶ 108-17. 

 
 

                                                 
4 Elsewhere Plaintiff claims that defendants aided in Ofir’s kidnapping by “refusing to vacate a ne exeat order 
issued” to keep Ofir in Israel.  Compl. ¶ 21.  A ne exeat order, literally “that one not depart,” restrains a person from 
leaving the jurisdiction of the court or state.   
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ARGUMENT 
 
Based Upon Principles Of Foreign Official Immunity Accepted By The Executive Branch, 
Defendants Are Immune From Suit.         
 

A. The Department of State’s Foreign Official Immunity Determinations Are 
Controlling and Not Subject to Judicial Review. 

 
 Unlike foreign sovereign immunity determinations, which are now governed by the 

Foreign Sovereign Immunities Act (“FSIA”), 28 U.S.C. §§ 1330, 1602 et seq., the immunity of 

foreign officials continues to be resolved according to a long-standing two-step procedure.  See 

Samantar v. Yousuf, 560 U.S. 305, 325 (2010) (“Although Congress clearly intended to 

supersede the common-law regime for claims against foreign states, we find nothing in the 

[FSIA’s] origin or aims to indicate that Congress similarly wanted to codify the law of foreign 

official immunity.”); Rosenberg v. Lashkar-e-Taiba, 980 F. Supp. 2d 336, 341 (E.D.N.Y. 2013) 

aff’d sub nom. Rosenberg v. Pasha, 577 F. App’x 22 (2d Cir. 2014) (“[C]ourts have extended 

this two-step procedure to provide foreign officials immunity from civil suits.”).5  Under this 

regime, a diplomatic representative of the sovereign can request a “Suggestion of Immunity” 

from the Department of State.  Samantar, 560 U.S. at 311.  If the Department of State accedes to 

the request and files a Suggestion of Immunity, the court “surrender[s] its jurisdiction.”  Id.  If 

the Department of State takes no position in the suit, the “court ‘ha[s] authority to decide for 

itself whether all the requisites for such immunity exist[],’” applying “‘the established policy of 

the [State Department].’” Id. (internal citations omitted; alteration in original). 

 As the U.S. Court of Appeals for the Second Circuit has recognized, the separation of 

powers requires courts to defer to the Executive Branch’s determination regarding foreign 

                                                 
5 In cases involving claims of immunity, courts need not address the immunity question until they have first 
determined other threshold issues, including whether a foreign official defendant has been properly served and 
whether the court has personal jurisdiction.  See Sinochem Int’l Co. v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 
425 (2007). 
 

04a



5 
 

official immunity.  See Matar v. Dichter, 563 F.3d 9, 15 (2009) (“Here, the Executive Branch 

has urged the courts to decline jurisdiction over appellants’ suit, and under our traditional rule of 

deference to such Executive determinations, we do so.”); Rosenberg, 577 F. App’x at 24 (“[I]n 

light of the Statement of Interest filed by the State Department recommending immunity . . . the 

action must be dismissed”).  And as the U.S. Court of Appeals for the Seventh Circuit observed 

in Ye v. Zemin, “‘[i]t is a guiding principle in determining whether a court should [recognize a 

suggestion of immunity] in such cases, that the courts should not so act as to embarrass the 

executive arm in its conduct of foreign affairs . . . by assuming an antagonistic jurisdiction.’”  

383 F.3d 620, 626 (2004) (quoting Republic of Mexico v. Hoffman, 324 U.S. 30, 35 (1945) 

(alteration in original)).  Similarly, principles of federalism require state courts to defer to 

Executive Branch immunity determinations.6  Thus, “‘[t]he common law of foreign sovereign 

immunity is, perhaps uncharacteristically, facile and straight-forward: if the State Department 

submits a Suggestion of Immunity, then the district court surrender[s] its jurisdiction.’”  

Rosenberg, 980 F. Supp. 2d at 341 (quoting Tawfik v. al–Sabah, 2012 WL 3542209, at *2 

(S.D.N.Y. Aug. 16, 2012) (alteration in original)).  

B. The Department of State Has Determined that Defendants Are Immune From 
Suit. 

 
 According to the procedure set forth above, the Court should dismiss this action because 

the Department of State has determined that defendants are immune from this suit.  As a general 

matter, under principles of customary international law accepted by the Executive Branch, a 

                                                 
6 See e.g., Rendon v. Funes, No. 2014-2756-CA-01 (11th Fl. Jud. D. May 27, 2014) (dismissing suit against sitting 
head-of-state based on Executive Branch determination of immunity); Guardian F. v. Archdiocese of San Antonio, 
No. 93-CI-11345 (225th Tex. Jud. D. Mar. 15, 1994) (dismissing Pope based on suggestion of immunity filed by 
Executive Branch); Anonymous v. Anonymous, 181 A.D.2d 629, 629-30 (N.Y. Sup. Ct. App. Div. 1992) (dismissing 
suit against unnamed head of state based on Executive Branch determination of immunity); Kline v. Kaneko, 535 
N.Y.S. 2d 303, 304-05 (N.Y. Sup. Ct. 1988) (dismissing suit based on “conclusive” determination of head-of-state 
immunity), aff’d, 546 N.Y.S. 2d 506 (N.Y. App. Div. 1989). 
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foreign official enjoys immunity from suit based upon acts taken in an official capacity.7  In 

making the immunity determination, the Department of State considers, inter alia, a foreign 

government’s request (if there is such a request) that the Department of State suggest the 

official’s immunity.  Notwithstanding such a request, the Department of State could determine 

that a foreign official is not immune.  That would occur, for example, should the Department of 

State conclude that the conduct alleged was not taken in an official capacity, as might be the case 

in a suit challenging an official’s purely private acts, such as personal financial dealings.  In 

making that determination, it is for the Executive Branch, not the courts, to determine whether 

the conduct alleged was taken in a foreign official’s official capacity.  See Hoffman, 324 U.S. at 

35 (“It is . . . not for the courts to deny an immunity which our government has seen fit to allow, 

or to allow an immunity on new grounds which the government has not seen fit to recognize.”). 

 Here, the Government of Israel has requested the Department of State to recognize the 

immunities of the seven defendants.  Upon careful consideration of this matter, the Department 

of State has determined that defendants are immune from suit in this case.  See Exhibit 1 (Letter 

from Mary E. McLeod, Principal Deputy Legal Adviser, Department of State, to Benjamin C. 

Mizer, Principal Deputy Assistant Attorney General, Civil Division, Department of Justice, 

requesting that the United States suggest the immunity of defendants).8  In arguing otherwise, 

Plaintiff relies primarily on his view that, because the rabbinical courts are “religious tribunals,” 

their judgments are not enforceable in New Jersey and they should “not [be] recognized in New 

                                                 
7 Some foreign officials, such as diplomats and sitting heads-of-state, ordinarily are entitled to status-based 
immunity, but that type of immunity is not implicated by this case.  See, e.g., Moriah v. Bank of China Ltd., 2015 
WL 631381, at *3 (S.D.N.Y. Feb. 13, 2015) (distinguishing between the status-based immunity of sitting heads-of-
state and the conduct-based immunity of officials acting on behalf of a sovereign government). 
 
8 The Executive Branch’s recognition of immunity for a foreign official in the civil context does not imply that the 
foreign official would be immune in a criminal prosecution. 
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Jersey as . . . judicial tribunal[s] of the State of Israel.”  Compl. ¶¶ 10, 37-38, 87-88.9  Neither the 

religious nature of the rabbinical courts, nor the enforceability of their judgments in U.S. courts, 

is relevant to the issue of immunity, however.  Instead, the relevant inquiry is whether the 

rabbinical courts are part of the Government of Israel, such that defendants’ actions on behalf of 

the courts could be said to have been undertaken in their official capacities and whether the 

Department of State has determined that the officials are immune from suit.  See e.g., Rosenberg, 

980 F. Supp. 2d at 342 (deferring to Department of State’s view that the Inter-Services 

Intelligence (“ISI”) is part of the Pakistani government and that individual defendants were 

immune for acts taken in their capacities as Directors General of the ISI).  Here, the U.S. District 

Court for the District of New Jersey, see Remand Order, Ben-Haim v. Edri, No. 15-cv-3877, ¶ 8 

(D.N.J. Oct. 1, 2015) (ECF No. 31), the Department of State, see Attachment 1 at 2 (citing 

Complaint Exhibits 12-14), and the Government of Israel, see id.; 

www.rbc.gov.il/Documents/AboutEnglishVersion.docx, have confirmed that the rabbinical 

courts are courts of the State of Israel.10  

 Moreover, by expressly challenging defendants’ exercise of their powers as judges and as 

(in the case of Gamliel) an employee of the rabbinical courts, Plaintiff’s claims challenge 

defendants’ exercise of their official powers as officials of the Government of Israel.  The 

Complaint does not refer to any private conduct by defendants, but only to their actions as 

officials of the State of Israel.  Plaintiff’s allegations against the six judges are bound up with 

                                                 
9 Plaintiff recognizes that the judges of a foreign state are state officials for immunity purposes.  In his Complaint in 
Ben-Haim v. Avraham et al.¸ No. 2:15-cv-06669 (D.N.J.), which he brought against three (non-rabbinical) Israeli 
judges, Plaintiff recognizes that “these Defendants are Judges in a foreign State and technically entitled to immunity 
. . . .”  Compl. ¶ 25.   
 
10 As noted, supra n.2, both Plaintiff and the district court refer to the rabbinical courts and the RCA 
interchangeably, and for purposes of the immunity determination, the United States is satisfied that both the 
rabbinical courts themselves and the RCA, which oversees the administration of the courts, are part of the 
Government of Israel. 
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orders they issued and decisions they made as part of their duties as judges on Israel’s rabbinical 

courts, Compl. ¶¶ 82-84, 97-99 & Ex. 12, and Plaintiff’s allegations against Mr. Gamliel all 

concern actions he allegedly took “on behalf of” the rabbinical courts “while working with” them 

as their “agent and messenger,” id. ¶¶ 30, 102-04, 109f.  On their face, acts of defendant foreign 

officials who are sued for exercising the powers of their office are treated as acts taken in an 

official capacity, and Plaintiff has provided no reason to question that determination. 

CONCLUSION 
 

 The Department of State has determined that the seven defendant Israeli officials are 

immune from this suit because Plaintiff’s claims relate to acts that were undertaken, if at all, in 

their capacities as officials of the State of Israel. 

Dated:  December 3, 2015     Respectfully submitted, 
 
       BENJAMIN C. MIZER 
       Principal Deputy Assistant Attorney General 
 
       PAUL J. FISHMAN 
       United States Attorney 
 
       ANTHONY J. COPPOLINO 
       Deputy Director, Federal Programs Branch 
 
       /s/ Emily S. Newton 
       EMILY S. NEWTON (Va. Bar No. 80745) 
       Trial Attorney 
       United States Department of Justice 
       Civil Division, Federal Programs Branch 
       20 Massachusetts Ave., NW, Room 7145 
       Washington, DC 20530 
       Tel: (202) 305-8356 
       Fax: (202) 616-8470 
       Email: emily.s.newton@usdoj.gov  
 
       Counsel for the United States 
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